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code of this state, "which is similar to that of Iowa, has solved the 
controverted question for us. A contract of guaranty is assignable 
under our code : Fletcher v. Pratt, 7 Blackf. 522 ; Patterson v. 
Crawford, 12 Ind. 241 ; Splahn v. Gillespie, 48 Id. 397 ; Horpen 
v. Pound, 10 Id. 32. 

No points were made as to joinder of causes of action or as to 
the parties to this appeal, or as to the jurisdiction over them of the 
court. 

The petition for a rehearing is therefore overruled. 



Supreme Court of Ohio. 

A. J. HARNER t>. LAWRENCE DIPPLE. 

An undertaking by an infant as surety for the stay of execution is not void, but 
only voidable, and when ratified by him after arriving at majority, becomes a valid 
and enforceable contract. 

Motion for leave to file a petition in error to the District Court 
of Clarke county. 

The original action was brought by Dipple against Harner, on 
an undertaking for stay of execution, executed by the defendant 
during his minority. It appears that the defendant arrived at his 
majority before the period of stay expired, and that after the expi- 
ration of the stay he acknowledged his liability, and promised the 
plaintiff, to whom the undertaking was made, to pay the amount of 
the judgment stayed. Upon this state of facts judgment was ren- 
dered for the plaintiff in the Court of Common Pleas, which judg- 
ment was afterward affirmed by the District Court. 

To reverse these judgments leave is now asked to file a petition 
in error. 

Spencer $ Arthur, for the motion cited : 1 Parsons on Con- 
tracts 295 ; Keane v. Boycott, 2 H. Blackst. 511 ; Reeves' Domestic 
Relations 378 n. ; 2 Kent's Com. 236; 1 Mason 32; Bingham 
on Infancy 23 ; Swan's Treatise 601-2 ; Baker v. Lovitt, 6 Mass. 
78 ; Oliver v. Hondlet, 13 Id. 237 ; Whitney v. Butch, 14 Id. 
457 ; Boston Bank v. Chamberlin, 15 Id. 220 ; Chandler v. 
McKinney, 6 Mich. 217; Bunion v. Brown, 31 Id. 182; 11 
S. & R. 305 ; Tyler on Inf. and Cor. 42, 48 ; 54 Penna. St. 380 ; 
Story on Contracts, sect. 57 ; 10 Ohio 127 ; 8 East 331. 
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Keifer $ White, contra, cited Swain's Treatise 601 ; Tucker 
v Moreland, 10 Pet. 59 ; 1 Am. Lead. Ca. (5th ed.) 299, 300, 304, 
306 ; Cole v. Pennoyer, 14 111. 160 ; Ourtin v. Patton, 11 S. & 
R. 305, 310 ; Hinely v. Margaritz, 3 Barr 428 ; Patchin v. 
Cromach, 13 Vt. 330 ; Tyler on Inf. 56-7 ; Bing. on Inf. 43, 44 ; 
Vaughn v. Barr, 20 Ark. 600 ; Shropshire v. Burns, 46 Ala. 
108 ; Williams v. Moore, 11 M. & W. 256 ; 1 Pars, on Con. (6th 
ed.) *328, 329 and note b ; Thornton v. Blingworth, 9 Eng. C. 
L. 256 ; CHbbs v. Morrill, 3 Taunt. 307 ; Mason v. Benison, 15 
Wend. 71 ; Conroe v. Birdsall, 1 Johns. Cases 127 ; Ayers v. 
Hewitt, 19 Me. 281 ; Arnold v. Richmond Iron Works, 1 Gray 
434; 2 Kent 235, 247 ; Roof v. Stafford, 7 Cowen 185; Shewn 
v. Harker, 13 Barb. 537 ; 3 Burr. 1804 ; Fonda v. Fan Home, 15 
Wend. 631 ; Fetrow v. Wiseman, 40 Ind. 148 ; Kline v. Beebe, 6 
Conn. 494 ; Owen v. Long, 112 Mass. 403. 

The opinion of the court was delivered by 

McIlvaine, J. — The question made is, was the undertaking sued 
on absolutely void, or only voidable. If void, it was not subject to 
ratification : if voidable merely, it may be enforced after ratification. 

Having considered this question upon principle, as well as upon 
authority, we are constrained to hold that the undertaking was 
voidable only, and that after ratification it became a valid and bind- 
ing engagement. 

In disposing of this case, we make no note of those principles 
which control cases where an infant, by reason of immaturity and 
natural incapacity, is, in fact, unable to assent to the terms of an 
alleged contract. When this undertaking was executed it contained 
every element of a valid contract, save only, that the party was 
under twenty-one years of age. 

Except for necessaries, the law grants to infants immunity from 
liability on their contracts This immunity is intended for their 
protection against imposition and imprudence, and is continued 
after majority as a mere personal privilege. This privilege of 
immunity, after majority, is not given because of the actual or sup- 
posed incapacity of an infant to enter into contracts intelligently 
and prudently. If actual incapacity existed, the privilege of 
infancy would not be needed for the purpose of defence. And it 
is contrary to our knowledge of human nature, that all infants are 
incapable of intelligently and prudently entering into engagements 
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and assuming burdens. It is a matter of favor intended as a shield 
and compensation for the want of that greater wisdom and pru- 
dence which time and experience usually teach. 

But, whatever may have been the natural capacity of the infant, 
whenever he arrives at majority, a time fixed by an arbitrary rule 
which, in the nature of things, can not affect the personal capabili- 
ties of its subject, the law presumes that he has acquired all the 
wisdom and prudence necessary for the proper management of his 
affairs ; hence, the law imposes upon him full responsibility for all 
his acts and contracts. 

In this new relation, it becomes his moral duty, and for its dis- 
charge he is invested with legal capacity to affirm and perform, or 
to disavow, at his election, all his previous contracts of imperfect 
obligation. Contracts for necessaries are of perfect obligation, and, 
therefore, he can not disaffirm them. Contracts founded on illegal 
considerations are of no obligation, and, therefore, may not be 
affirmed. 

The appointment of an agent or attorney to make contracts is, 
perhaps, inconsistent and repugnant to the privilege of infancy, 
for the reason, among others that might be named, that it is impart- 
ing a power which the principal does not possess ; that of perform- 
ing valid acts, But, outside of these exceptions, which are based 
on special grounds, we see no reason why the power should be 
denied, to ratify any contract which, as an adult, he might origin- 
ally make. The power of disaffirmance being co-extensive, it is all 
that is needed for his protection. 

If, in the case before us, the ratification had been made by pay- 
ment, instead of a promise to pay, its binding effect would not be 
doubted. Why, therefore, should not the promise to pay be binding 
also ? There is no question about consideration. The considera- 
tion which supported the original promise is sufficient to support 
the ratifying promise. The only contention here is, that the orig- 
inal promise was void by reason of infancy, not for want of consid- 
eration. If, therefore, actual performance by payment would have 
been binding, so should the promise to perform ; and this, too, 
without regard to the fact whether or not the infantile contract was 
beneficial or prejudicial. The principles of jurisprudence are not 
violated by the performance of a contract prejudicial to the party. 
Indeed, a person, sui juris, is as strongly obligated by his contracts 
prejudicial as by those beneficial to himself; and the same principle 
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should apply where a person, sui juris, ratifies and confirms his 
contract of infancy. 

The plaintiff in error, however, relies chiefly on the authority 
of decided cases, and claims the settled law to be that all contracts 
of an infant prejudicial to him are absolutely void, and that a con- 
tract of suretyship is of that class. 

In Swan's late treatise, among contracts of infants which have 
been decided to be void, is mentioned that of suretyship ; but the 
author, in speaking of the state of the authorities, pithily and truth- 
fully remarks : " What contracts of an infant are void, and what 
are merely voidable, nobody knows." 

Keane v. Boycott, 2 H. Black3t. 511, decided in 1795, appears to 
be a leading case. The contract of an infant was held in that case to 
be voidable only ; but in the opinion of Chief Justice Eybb a rule 
was stated wherein certain of such contracts are said to be void. 
The rule was thus stated : " When the court can pronounce the 
contract to be for the benefit of the infant, as for necessaries, it is 
good ; when to his prejudice, it is void ; and where the contract is 
of an uncertain nature as to benefit or prejudice, it is voidable only 
at the election of the infant." This rule, modified so as to declare 
that a contract necessarily prejudicial to the infant is void, has 
been adopted in many later cases, both in England and in this 
country. But the current of more recent decisions repudiates the 
distinction between void and voidable contracts on account of their 
beneficial or prejudicial nature, and holds them all to be voidable 
merely ; and the more recent decisions of courts still adhering to 
the distinction, hold some contracts voidable only, which were 
before held to be void. Thus, in Owen v. Long, 112 Mass. 403, 
a surety contract was held to be voidable only, for the reason that 
such contract, as a matter of law, cannot be said to be necessarily 
prejudicial to the surety. Also, an account stated is held to be 
voidable only : Williams v. Moor, 11 M. & W. 255. Also, a con- 
veyance by lease and release : Zouch v. Parsons, 3 Burr. 1794. 

The following cases are to the effect that an infant's contract of 
suretyship is merely voidable, and may be ratified. They also 
show, with more or less force and directness, that the distinction 
between void and voidable contracts of infants, on the ground of 
benefit or prejudice, is not sound : Curtin v. Patton, 11 S. & R. 
305 ; Hinely v. Margaritz, 3 Barr 428 ; Gatchin v. Cromach, 13 
Ver. 330 ; Vaughn v. Barr, 20 Ark. 600 ; Shropshire v. Burns, 
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46 Ala. 108 ; Williams v. Moor, 11 M. & -W. 256 ; Fetrow v. 
Wiseman, 40 Ind. 148 ; Fonda v. VanJiorne, 15 Wend. 631 ; 
Scott v. Buchanan, 2 Humph. 468 ; Cole v. Pennoyer, 14 111. 
158 ; Cummings v. Powell, 8 Texas 80 ; 1 J. J. Marshall 236 ; 
Mustard v. Wohlford's Heirs, 15 Gratt. 329. 

In Massachusetts, where the doctrine 'was approved that the acts 
of an infant are void, which not only apparently but necessarily 
operate to his prejudice {Oliver v. Clop, 13 Mass. 237), it was 
afterward said by Chief Justice Pabker, in Whitney v. Dutch, 14 
Mass. 457 : " Perhaps it may be assumed as a principle, that all 
simple contracts by infants, which are not founded on an illegal 
consideration, are strictly not void, but only voidable, and may be 
made good by ratification. They remain a legal substratum for a 
future assent, nntil avoided by the infant ; and if, instead of avoid- 
ing, he confirm them when he has legal capacity to make a contract, 
they are, in all respects, like contracts made by adults." And 
in 1840 (Reed v. Baehelder, 1 Mete. 559), Chief Justice Shaw 
said : " The question, what acts of an infant are voidable and 
what void, is not very definitely settled by the authorities, but in 
general it may be said that the tendency of modern decisions is to 
consider them as voidable, and thus leave the infant to affirm or 
disaffirm them when he comes of age, as his own views of his 
interest may lead him to elect." 

So that, Mr. Parsons, in his work on Contracts, vol. 1, p. 294, 
6th ed., says : " The better opinion, however, as may be gathered 
from the later cases cited in our notes, seems to be that an infant's 
contracts are, none of them, or nearly none, absolutely void ; that 
is, so far void that he cannot ratify them after he arrives at the age 
of legal majority." 

In 1 American Leading Cases 300, 5th ed., it is said : " The 
numerous decisions which have been had in this country justify the 
settlement of the following definite rule as one that is subject to 
no exceptions. The only contract binding on an infant is the im- 
plied contract for necessaries. The only act which he is under a 
legal disability to perform is the appointment of an attorney. All 
other acts and contracts, executed or executory, are voidable or 
confirmable by him at his election," on arriving at majority. This 
rule has been quoted and approved in 14 111. 158, and 15 Gratt. 
329, and we think it embodies the better reason. 

In the light of principle, therefore, as well as by the weight of 
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the later authorities, the whole question should he thus resolved : 
The privilege of infancy is accorded for the protection of the infant 
from injury resulting from imposition by others or his own indis- 
cretion. That object is fully accomplished by conferring on him 
the power to avoid his contracts, or, in other words, by giving him 
immunity from liability until such contracts are ratified by himself 
after arriving at full age. And, again, that an adult, laboring 
under no disability, may perform his unexecuted contracts of 
infancy, whether they be beneficial or prejudicial to him, and that 
he will be bound by such performance, we think is a proposition 
too plain to be doubted. If, therefore, with full knowledge of the 
facts, he ratifies and affirms them, being moved thereto by his own 
sense of right and duty, he should in law, as in morals, be bound 
to their performance. Motion overruled. 



United States Circuit Court. District of Kentucky. 

JONES, Assignee of CHAS. H. CLIFTON, v. CHAS. H. CLIFTON 
and NANNIE W. CLIFTON. 

A settlement by a husband who is not in debt and not in contemplation of any 
new or unusual business ventures, of a part of his estate, not exceeding one-sixth 
of the whole, upon his wife, is valid and unimpeachable. 

Such a settlement is not invalid because not made in due legal form by the in- 
tervention of a trustee. Where it is otherwise good, equity will not allow it to 
fail for mere want of an intervening trustee. 

Nor is such settlement made invalid by the insertion of a power of revocation 
in the husband. Such a power has by the long-established practice in equity be- 
come a proper part of every deed of family settlement. 

The exercise of the power of revocation in favor either of himself or of a stran- 
ger would terminate the separate estate of the wife and subject the property to the 
claims of the settlor's creditors. 

But an assignment in bankruptcy by the settlor is not an exercise of the power 
of revocation, nor does it pass that power to his assignee. 

Powers of revocation and appointment over property within a voluntary settle- 
ment, even though such as may be exercised by a bankrupt for his own benefit, do 
not pass by an assignment or an adjudication in bankruptcy ; nor will equity com- 
pel the bankrupt to execute them for the benefit of the assignee. 

On the 3d of October 1872 the defendant, Charles H. Clifton, 
being then free from debt, and with a fortune probably exceeding 
|250,000, conveyed to his wife, without the intervention of a 
trustee, a small parcel of land, worth about $ 700, and assigned to 
her five policies of insurance on his life, each for $10,000, but at 
the time not worth more in the aggregate than $12,000. 

Voi. XXVI. -90 



